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I.
INTRODUCTION

This petition for rehearing is filed to call the court’s attention to 

omissions and misstatements of issues and facts in the court’s opinion. 

(See Cal. Rules of Court, rule 8.500 (c)(2)).

II.
LEGAL ARGUMENT

REHEARING SHOULD BE GRANTED TO 
ADDRESS ISSUES AND FACTS RAISED BY PAUL 
IN HIS APPELLATE BRIEFING THAT WERE 
IGNORED IN THE COURT’S OPINION.

A. The opinion fails to apply the three-part test of Flatley v.  
Mauro for determining the illegality of Senator Clinton’s 
and Clinton for Senate’s Conduct.

1. The opinion misstates the illegality issue to be one of 
controverted fact rather than controverted law.

In Appellant’s Reply Brief, Paul noted that in Flatley v. Mauro 

(2006) 39 Cal. 4th 299, the California Supreme Court provided a 

framework for determining the applicability of the anti-SLAPP statute 

to conduct giving rise to a plaintiff’s claim that, although asserted by 

the plaintiff to be illegal, is not so conceded by the defendant.  The 

Court resolved the question of whether the purportedly protected 

conduct at issue was criminal – and therefore not protected – by a 

three-step process. 
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First, the Court laid out the elements of the crime. Id. at 326-28. 

Second, the Court examined whether there was any dispute as to the 

facts concerning the conduct at issue and found there was not. Id. at 

328-29. Third, the Court applied the law to the undisputed facts, found 

that the conduct at issue satisfied all the elements of the crime, and, 

based on the conduct’s illegality, held that the anti-SLAPP statute was 

inapplicable to protect such conduct. Id. at 328-333. 

The opinion here ignores the uncontroverted nature of the 

purportedly protected conduct at issue here, namely the solicitation of 

Paul’s in-kind contributions in furtherance of Senator Clinton’s 2000 

election. The fact that Senator Clinton and Clinton for Senate solicited 

Paul’s expenditures is admitted by their pleadings (Appellant’s Reply 

Brief [ARB] at 16-17).  Furthermore, the fact of such conduct 

established by uncontroverted evidence already in the record 

(Appellant’s Opening Brief [AOB] at 55-57.  There is absolutely no 

controversy over the fact that defendants engaged in the conduct of 

soliciting Paul’s in-kind contributions.  Rather, the only controversy is 

over the question of whether that conduct was legal or illegal.  

The three-part test outlined in Flatley is appropriate, therefore, 

to resolve the only issue in dispute, which is the purely legal question 
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of whether campaign finance law permitted or outlawed Senator 

Clinton and Clinton for Senate’s solicitation of Paul’s in-kind 

contributions in excess of $1.2 million.  Accordingly, rehearing is 

required for this court to address this issue, for if the purportedly 

protected conduct is criminal, the anti-SLAPP statute does not apply, 

and the judgment must be reversed.

2. The opinion mistakenly asserts that Appellant failed 
to cite support in the record for his contention as to 
the limited nature of the FEC’s audit.

 The opinion mistakenly claims at footnote 12 (typed opn., p. 

16), that Paul provided no support for his contention that the FEC’s 

audit was limited to determining whether the participating committees 

for the Hollywood Tribute followed 11 C.F.R. section 106.6.  On the 

contrary, Paul directed this court’s attention to the discussions on 

pages 6 and 11 of the General Counsel’s Report #2 (5CT1003 & 

1009), which clearly demonstrate that the FEC’s audit was so limited. 

There, the FEC itself characterizes the audit as “limited,” states 

that its purpose was to “clarify uncertainties regarding the total 

amount of contributions and how those contributions were allocated 

and distributed – a clear reference to 11 C.F.R. section 106.6 – and 

further explains that “the audit did not focus on the unreported costs 
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[i.e., the in-kind contributions as opposed to the cash contributions] 

that are the subject of this report.”  [5CT1003] The report went on to 

say that, “with regard to those unreported costs, it seems obvious that 

the auditors could only review records maintained by NYS” but since 

“NYS 2000 failed to disclose $721,895, … not surprisingly, the Audit 

Division’s analysis of records obtained from NYS 2000 did not 

address those missing costs.”  [Id.] Clearly, by the FEC’s own 

admission, the “limited audit” at issue here did not extend beyond the 

limited question just described.  

This court’s opinion also misrepresents Paul as contending that 

“the FEC did not consider whether contributions were properly 

distributed to the event participants.” (typed opn. , p.16; emphasis 

added)  On the contrary, it was and is Paul’s contention that the 

question of whether the direct, cash contributions were properly 

distributed was the only basis on which the FEC evaluated whether 

Clinton for Senate and Senator Clinton had accepted prohibited 

contributions.   (ARB at pp. 26-28, fn. 15: “Based on the results of the 

limited audit, we determined that Clinton for Senate paid more than its 

minimum allocated share of expenses for the joint fundraising event…

. Accordingly [i.e., based on that analysis alone], Clinton for Senate 
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did not accept any ‘advancements’ of prohibited or excessive 

funds…” citing 5CT1008:3-6.  

At 5CT1008:16-20, the FEC stated that its conclusion that  

Senator Clinton did not accept any illegal contributions was based 

exclusively on its just-stated conclusion as to Clinton for Senate.

Based on the above, rehearing is required for this court to 

reconsider its assertion that “the record as presented to us strongly 

suggests that Senator Clinton’s and Clinton for Senate’s  conduct was 

perfectly legal.” (typed opn., p. 15). On the contrary, the record cited 

(5CT1003 & 1008) demonstrates that the FEC never addressed or 

evaluated the particular conduct here at issue, which is the 

defendants’ solicitation of Paul’s in-kind contributions.  For this 

reason, as well, rehearing is required for this court to apply the three-

part test as instructed by Flatley, supra. 

B. The opinion omits any discussion of certain key facts raised 
and evidence presented by Paul in support of his case on the 
merits.

In evaluating whether Paul had presented sufficient evidence of 

fraudulent intent on the part of former President Clinton, the opinion 

ignores the joint acts by the Clintons designed to frustrate the purpose 

of the supposed agreement by leading Paul’s key investor, Tendo Oto, 
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to abandon Paul (AOB at pp. 67-68), a fact which supports the 

inference that the promise was insincere when made. The opinion 

similarly ignores the fact that the “changed circumstance” which 

prevailed at the time when the promise was broken was of the 

Clintons’ own doing, since they directly and deliberately contributed 

to the chain of events that caused Paul’s company to fail. (AOB at pp. 

30-33)

Additionally, the opinion ignores the fact that the President’s 

supposed promise to be publicly identified with Paul is inconsistent 

with the First Lady’s and her campaign’s apparent conviction that 

public identification with Paul was hazardous to her political 

aspirations – to the extent that not only was Paul instructed to 

corroborate the campaign’s outright lie to the media, but Paul’s 

identity as Mrs. Clinton’s largest donor remains undisclosed in FEC 

reports (AOB at 8-12).  This omitted evidence further supports the 

reasonable inference that the President’s promise was insincere when 

made.

With regard to the 14th cause of action, the opinion ignores the 

fact that Senator Clinton did not act concerned or offended when Gary 

Smith repudiated the agreement she herself purportedly negotiated 
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(AOB at 47-49), which supports the reasonable inference that she 

knew Smith’s promise was false when made. The opinion also ignores 

the evidence that Senator Clinton protected her relationship with 

Smith while pressuring Paul to pay Smith’s jacked-up fees (AOB at 

48-49), which similarly supports the inference that she regarded 

Smith’s “promise” (made to her as much as Paul) as meaningless. 

Lastly, the opinion ignores evidence that Senator Clinton acted with 

the awareness that Paul had relied on her negotiations and relationship 

with Smith in agreeing to work with Smith (AOB at 47), which 

supports the inference that she collaborated with Smith’s fraud.

Based on the above, rehearing is required for the court to 

consider this ignored and omitted evidence and to reconsider its 

holding that Paul has failed to present a sufficient case on the merits, 

thus reversing the dismissal by an anti-SLAPP motion.
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III.
CONCLUSION

For the foregoing reasons, Paul’s petition for rehearing should 

be granted and the judgment should be reversed.

October 30, 2007 Respectfully submitted,

UNITED STATES JUSTICE FOUNDATION

By ______________________________________
D. COLETTE WILSON
Attorneys for Plaintiff/Appellant
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